IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF LOUISIANA
AT LAFAYETTE

JANE DOE, as next friend to her minor Civil Aari No.
daughters, JOAN DOE and JILL DOE, Section:
V.

VERMILION PARISH SCHOOL BOARD,
RANDY SCHEXNAYDER, Superintendent,
BILL SEARLE, District A, ANGELA FAULK,
District B, DEXTER CALLAHAN, District C,
RICKY LEBOUEF, District D, ANTHONY
FONTANA, District E, CHARLES CAMPBELL,
District F, CHRIS MAYARD, District G, RICKY
BROUSSARD, District H, and DAVID DUPUIS,
Principal, Rene A Rost Middle School.

MEMORANDUM OF LAW IN SUPPORT OF PLAINTIFF’'S MOTION FORA
TEMPORARY RESTRAINING ORDER AND PRELIMINARY INJUNCT 1ON

INTRODUCTION

Plaintiffs JOAN and JILL DOE are students at Ren&Ast Middle School, and seek an
order from this Court enjoining Defendants frompgatuating sex segregation in violation of
Title 1X and the Equal Protection Clause. The Dasentitled to such an order because (1) the
proposed sex segregation clearly violates the prodm on sex discrimination set out in Title IX
and the Equal Protection Clause of the Constitu{@nJoan and Jill Doe will suffer irreparable
harm by being forced to involuntarily attend segregated classes taught according to broad
gender stereotypes about psychological differebeéseen boys and girls should the order not
issue, (3) enjoining the institution of sex segtegawould not substantially harm Defendants or

others, and (4) the public interest would be setweduch an injunction.



STATEMENT OF FACTS

This action arises out of the unlawful sex discniation of Defendants Vermilion Parish
School Board, Superintendent Randy Schexnaydeeridaht School Board members, and
Principal David Dupuis in seeking to craft sepasgikeres for girls and boys attending Rene A.
Rost. Rene A. Rost is a public school comprisegraéles five through eight, to which students
are assigned based on their place of residence.

On August 4, 2009, Rene A. Rost hosted a meetingdents of current and incoming
students, which Jane Doe attendedt that meeting, the principal of Rene A. Rostf@hdant
David Dupuis, informed the parents in attendane¢ Ibleginning in the fall, Rene A. Rost would
segregate its students by sex in all core cldsd¢s stated that the decision had already been
made; there was no opportunity for parental inpfeedback Students assigned to Rene A.
Rost do not have the option of attending anothétipschool in the district.

After Plaintiffs advised Defendants of the unlawegs of this scheme, Defendants
committed to offer a co-educational alternativéhi® sex-segregated classrooms that was equal
in quality to the segregated classrooms. Defesdaamte failed to do so, however. Thus,
Plaintiffs’ participation in the sex-segregatedssles is not truly voluntary.

Defendants plan to provide instruction in sex-sggted classes tailored to reflect
overbroad stereotypes and generalizations abdeteliices between the genders. For instance,
Defendant Dupuis has indicated that the boys’ eastwill read books that boys are interested

in, and the girls section will read books that ¢fints are interested in. In citing his support for
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sex-segregation, Defendant Dupuis references tH@3¥E> The NASSPE relies upon Dr.

Leonard Sax’s booWhy Gender Matteras a resource. Dr. Sax is a medical doctor wRh.®.

in psychology who has styled himself an expertmth @dvocate for single-sex education. In

Why Gender MatterPr. Sax puts forward various theories of gendiéertnce, based on

research performed by otherdd.] For instance, according to Dr. Sax:

Girls have more sensitive hearing than boys. Ttaschers should not raise
their voices at girls and must maintain quiet adlasms, as girls are easily
distracted by noises. Conversely, teachers shallét boys, because of their
lack of hearing sensitivity. (SaWhyGender Mattersat 87-89.)

Because of biological differences in the brain,$oged to practice pursuing
and killing prey, while girls need to practice tadsicare of babies. As a result,
boys should be permitted to roughhouse during seaed to play contact
sports, to learn the rules of aggression. Suchiplenore dangerous for girls,
because girls don’t know how to manage aggresqjonat 58-65.)

Teachers should smile at girls and look them ineye= However, teachers
should not look boys directly in the eye and shawdtdsmile. Id. at 86.)

Boys should be taught in competitive, high-enesgnis. In contrast, teachers
should assure that girls are relaxed in class hadld not give girls time limits
to complete tasks. Stress makes boys performrizgttegirls perform worse.
Having girls take off their shoes in class is adja@y to keep stress from
impairing girls’ performance.|d. at 88-92.)

Girls need real world applications to understandhiahile boys understand
and enjoy math theory. Girls understand numbesrtheetter when they can
count flower petals or segments of artichokesjrfstance, to make the theory
concrete. Ifl. at 101-106.)

Literature teachers should not ask boys about em®in literature, but should
simply focus on what actually happened in the sténycontrast, teacher should
focus on emotions rather than action in teachitegdture to girls. I¢l. at 106-
112))

Boys should receive strict, authoritarian discipliand boys respond best to
power assertion. Boys can be spanked. Girls mastr be spanked. Girls
should be disciplined by appeals to their empatihy. at 181-83, 188.)

® See http://www.abbevillenow.com/content/aclu-targetpleam-classedast visited September 5, 2009.




. “Anomalous males”—boys who like to read, who do eojoy competitive
sports or rough-and-tumble play, and who do nothalot of close male
friends—should be firmly disciplined, should spdimde with “normal males,”
and should be made to play competitive sporis. af 223-28.)

Plaintiff Joan Doe just started the eighth grad@exie A. Rost on August 17, 200Her
mother, Jane Doe, objects to involuntary sex-segi@yand gender-stereotyped pedagogy as a
violation of her right to enjoy equal educationpportunities without discrimination on the basis
of sex! She believes that her daughter should have tha egportunity to participate in the
school’'s academic offerings without regard to hemder and to receive instruction based on her
individual strengths and needs, rather than orstgoes about the sort of education the
“average girl” wants or requirdsShe is troubled that her daughter was approachéueb
principal and pressured to attend single-sex ckasbeectly contrary to her wishes, and that her
daughter was told that she is “too smart” for cogadional classes.

Jill Doe just started sixth grade at Rene A. Rogtdié School® For the reasons
articulated, JilI's mother Jane requested thabdilplaced in co-educational clasSelowever,
this request was not honored, and Jill was placegregated classes nonethetéss.

Plaintiffs question the stereotypes about boysgrisl™® Additionally, Plaintiffs are
concerned that separating boys and girls will materaction later or in other spheres of life
more challenging, and that the children will notdveperly socialized? The decision as to how

to define gender roles is one best left to the fiaamd to the individual child, not one for the

government to make for parents. Yet that is exagtgt Defendants are doing: allowing
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Principal Dupuis to experiment upon and study thi&leen at Rene A. Rost, in violation of anti-
discrimination laws and without regard to the wsbéthe individual parents, such as the
Plaintiff.
ARGUMENT

Preliminary relief is appropriate when a movant dastrates “(1) a substantial
likelihood of success on the merits, (2) a subghtttreat of irreparable injury if the injunction
is not issued, (3) that the threatened injury € thjunction is denied outweighs any harm that
will result if the injunction is granted, and (4t the grant of an injunction will not disserve th
public interest.” Speaks v. Krusel45 F.3d 396, 399- 400 (5th Cir. 2006). “Whealgring the
degree of ‘success on the merits’ that a movant eheisionstrate to justify injunctive relief, the
Fifth Circuit employs a sliding scale involving tibalancing the hardships associated with the
issuance or denial of a preliminary injunction witte degree of likelihood of success on the
merits.” McWaters v. Federal Emergency Mgmt. Ageri8 F. Supp. 2d 221, 228 (E.D. La.
2006). “Moreover, when the other factors weiglfamor of an injunction, a showing sbme
likelihood of success on the merits will justifymiporary injunctive relief.” Id. As set out
below, Plaintiffs easily meet the relevant standard

l. PLAINTIFFS ARE EXTREMELY LIKELY TO PREVAIL ON THE

CLAIM THAT DEFENDANTS' SEX SEGREGATION CONSTITUTES
UNLAWFUL SEX DISCRIMINATION.
A. Defendants’ Sex Segregation Violates Title IX.

Defendants’ decision to segregate classes at ReR®%#t by sex is in blatant violation of
Title IX of the Education Amendments of 1972. &itX provides, “No person in the United
States shall, on the basis of sex, be excluded frarticipation in . . any education program or

activity receiving Federal financial assistanc20 U.S.C. § 1681(a) (emphasis added). Rene A.



Rost Middle School receives federal financial dasise. Obviously, by mandating that children
attend classes separately on the basis of sexn@aiés violate this provision of federal civil
rights law.

The Supreme Court has held that Title IX’s proldmiton excluding students from any
educational program or activity based on their saist be given “a sweep as broad as its
language.” North Haven Bd. of Educ. v. Befl56 U.S. 512, 521 (1983)ndeed, in introducing
the legislation, Title 1X's sponsor, Senator Bir@ayh, specifically criticized single-sex
classrooms and explained that Title IX would prithéuch segregatiol. “Senator Bayh's
remarks, as those of the sponsor of the langudgeatély enacted, are an authoritative guide to
the statute’s construction North Haven456 U.S. at 527.

Defendants will doubtless argue that the 2006 Oepant of Education regulations
implementing Title 1X validate the program at ReheRost, because those regulations purport
to allow sex-segregation where there is an equaddumational alternative. Plaintiff has two
answers. First, the program at Rene A. Rost iheeioluntary nor equal, and therefore fails
even if one accepts the validity of the new regoies. Second, Plaintiff questions whether the
new regulations are themselves valid. Each shaldokessed in turn.

1. The segregation at Rene A. Rost violates the Deyett of Education
regulations implementing Title IX

While recently amended Title IX regulations putptmr permit some sex-segregation in

coeducational schools, they explicitly disallow thandatory segregation being implemented by

5118 Cong. Rec. 5806 (Feb. 28, 1972) (“Unfortunatitlg Office of Education does not keep complettistics
on the number of programs or classes which ardatest in terms of sex; however, a survey of cibatils of
education indicated that sex separation is theraileer than the exception.”); 118 Cong. Rec. 58Ufis portion
of the amendment covers discrimination in all anghsre abuse has been mentioned . . . [includioggss to
programs within the institution such as vocaticedlication classes, and so forth.3ee also Sex Discrimination
Regulations: Hearings before the Subcommittee atseoondary Education of the House Committee owcdiidun
and Labor 94" Congress, Sl Sess. 172 (1975) (statement of Sen. Bayh that twas passed to rectify
“discriminatory course offerings,” among other posps).



Rene A. Rost. The regulations state that singlectssses or activities are permitted only when
(among other criteria) “student enrollment in aginsex class or extracurricular activity is
completely voluntary.” 34 C.F.R. 8§ 106.34(b)(%)(iiThe program at Rene A. Rost is not
“completely voluntary.” The Defendant principal haesrsonally pressured students and parents
to participate. See71 Fed. Reg. 62,537 (Oct. 25, 2006) (indicatingt tthee regulation’s
requirement that participation in sex-segregatadsas be completely voluntary in part stemmed
from concerns that administrators might attempstiger students to sex-segregated classes).
More significantly, even once Ms. Doe selected doeational courses for her daughter Jill Doe,
the child was stilplaced in segregated classes.

Additionally, participation in the segregated sl@®ms is not “voluntary” if there is not
equality between the single-sex and the co-eduwatiolasses. 34 C.F.R. 8§ 106.34(b)(1)(iv).
Defendant Dupuis advised Joan Doe that she wassfmat” to attend co-educational classes.
The eighth graders were informed that students sihgothe co-educational option would be
placed in the “special needs” section, which washeing segregated. The pressure on Joan Doe
was so significant that she defied her mother'svessand changed her enroliment form to elect
sex-segregated rather than co-educational clasbese facts make clear that the two tracks are
not substantially equal, and therefore, particgratin the segregated classes is not truly
“voluntary.” For these reasons, the segregatiomovertly contrary to the existing Title IX

Department of Education regulations, and patentlgwful.*®

% The language and structure of Title IX, its legiisle history, and its judicial construction demmate that the
Department of Education regulations permitting segregated classes in coeducational schools ateoto
congressional intent and thus invalid as an unredsle interpretation of the statute. Plaintiffside the 2006
regulations therefore invalid. Plaintiffs have ptad in their Complaint, but, for the purposesha instant Motion,
do not advance that argument.



2. The segregation at Rene A. Rost violates the UAS&hd H.H.S. regulations
implementing Title IX

Because they receive federal funding from the USBrAlunch programs and from the
Department of Health and Human Services for Headt $rograms, the Defendants are bound
by the regulations of those agencies as well.

The U.S. Department of Agriculture regulations &ify prohibit U.S. Department of
Agriculture funding recipients from instituting seggregated classes, stating, “A recipient shall
not provide any course or otherwise carry out dritseducation program or activity separately
on the basis of sex, or require or refuse partimpaherein by any of its students on such basis .
...n 7 C.F.R. 8§ 15a.34. The Defendants’ progiauwlearly in direct contravention of this
regulation.

Similarly, the Department of Health and Human Smsiregulations expressly prohibit
the sex-segregation scheme being implemented by¢fendantsThose regulations stat&,
recipient shall not provide any course or otherwigey out any of its education program or
activity separately on the basis of sex, or reqoireefuse participation therein by any of its
students on such basis . .. .” 45 C.F.R. § 8@&fendants’ sex-segregated classes are directly
contrary to this regulation.

B. Defendants’ Proposed Sex Segregation ViolatesetiEqual Protection Clause.

The proposed sex segregation at Rene A. Rost aatas the U.S. Constitution. In
United States v. Virginjaa case challenging the males-only admission pdicthe Virginia
Military Institute (VMI), the United States Supren@urt made clear that to comply with the
Equal Protection Clause, a governmental actor rdastonstrate an “exceedingly persuasive
justification” for instituting single-sex educationVirginia, 518 U.S. 515, 540-42 (1996). In

demonstrating this exceedingly persuasive justifice the school has the burden of showing “at



least that the challenged classification servesomapt governmental objectives and that the
discriminatory means employed are closely relatethé achievement of those objectivesd.

at 524 (internal quotation marks omitted). In otleords, the school must prove that the
discrimination is “substantially and directly reddt to an important objectiveMississippi Univ.
for Women v. Hoggr58 U.S. 718, 730 (1982). Moreover, “if the objective is to exclude or
‘protect’ members of one gender because they asupred to suffer from an inherent handicap
or be innately inferior, the objective itself ikegitimate.” Id. at 725.

The Supreme Court has expressly held that a stébe iastituting single-sex education
cannot meet this heavy burden of justification kyngng to “gender-based developmental
differences” or evidence of male and female “temiE” Virginia, 518 U.S.at 516-17. In
United States v. VirginiaMI argued that its all-male policy was justifiegl the unsuitability of
its highly confrontational and militaristic educatal methods for the average woman.
According to VMI, the “adversative” method it usedhs incompatible with coeducation,
because, as expert witnesses had attested in lemded testimony, “males tend to need an
atmosphere of adversativeness, while females tetititve in a cooperative atmospheréd. at
541 (internal quotation marks omittedhus, VMI asserted, the educational benefits etfdyy
a VMI education were in a real sense simply unatbégl to the average womaid. at 540.The
Supreme Court concluded, however, that even assguriiase statements of the average
capacities and preferences of men and women wetegae, they were an impermissible basis
for VMI's discriminatory policy. In response to VMI's argument abdunportant differences
between men and women in learning and developmeetds,” the Court pointedly explained
that “generalizations about the ‘way women aretinestes of what is appropriate fonost

women no longer justify denying opportunity to womenagle talent and capacity place them



outside the average descriptionld. at 550;see also, e,gAdams v. Baker919 F. Supp. 1496,
1504 (D. Kan. 1996) (rejecting school districtg@ment that preventing girls from wrestling
was substantially related to student safety, bex@usas based on generalization about average
differences between male and female physical stneagd ignored the fact that some females
are stronger than some males).

The promise of the Equal Protection Clause is thdividual men and women, and
individual boys and girls, will not be forced tordorm to generalized understandings of what is
essentially “male” or essentially “female,” whetlibose generalizations are accurate on average
or not. See, e.g.Wengler v. Druggists Mut. Ins. Cal46 U.S. 142, 151-52 (1980)einberger
v. Wiesenfeld420 U.S. 636, 645 (1975jrontiero v. Richardsor411 U.S. 677, 688-89 (1973).
In order to provide equal educational opportunitesall students, schools should, of course,
ensure that options exist for students of diffeteatning styles and that classroom experiences
are structured to give both boys and girls amplgodpinities to succeed. Indeed, the principles
of gender equality enshrined in the Constitutiom antle IX demand no less. What the
Constitution forbids, however, is excluding all dtats of one sex from an educational
opportunity, or requiring all students of one se&x farticipate in a particular educational
program, based on conclusions about what is apjtedor the average male or female student.
Even if these assumptions contain a kernel of aogiirsuch a rationale, the Supreme Court has
stated, “cannot rank as ‘exceedingly persuasive’'was have explained and applied that
standard.”Virginia, 518 U.S. at 542.

Rene A. Rost’s proposed sex segregation relieheratest iteration of theories about
“important differences between men and women imieg and developmental needs” that the

Supreme Court has explicitly rejected as a pertisssgustification for sex segregation in public

10



education. Id. at 550. By assuming that all boys have the sammnileg and developmental
needs as the “average” male, while all girls wél/a the same learning and developmental needs
as the “average” female, Defendants have “relieghugpe simplistic, outdated assumption that
gender could be used as a ‘proxy for other, morengee bases of classification,” to establish a
link between [an important governmental] objectaral [sex] classification.”Mississippi Univ.
for Women458 U.S. at 726 (quotin@raig v. Boren429 U.S. 190, 198 (1976)).

For these reasons, Plaintiffs are likely to succeethe claim that the sex segregation
violates the Equal Protection Clause of the Cautstib.

3. SHOULD AN INJUNCTION NOT ISSUE, PLAINTIFFS FACE A
SUBSTANTIAL THREAT OF IRREPARABLE HARM.

“It has been repeatedly recognized by the fedewalts that violation of constitutional
rights constitutes irreparable injury as a mattedaw.” Springtree Apartments, ALPIC v.
Livingston Parish Council207 F. Supp. 2d 507, 515 (M.D. La. 2001). As $upreme Court
has held, the loss of a constitutional right “fatele minimal periods of time, unquestionably
constitutes irreparable injury.Elrod v. Burns 427 U.S. 347, 373 (1976) (plurality opiniosge
also Deerfield Medical Ctr. v. City of Deerfield 8% 661 F.2d 328 (5th Cir. 1981) (“We have
already determined that the constitutional righpotacy is either threatened or is in fact being
impaired and this conclusion mandates a findingrrefparable injury.”);Killebrew v. City of
Greenwood 988 F. Supp. 1014, 1016 (N.D. Miss. 1997) (“Ri&si claims are primarily based
upon violation of their constitutional rights undee Equal Protection Clause of the Fourteenth
Amendment, and thus, the threat of irreparablerynigi present as a matter of law.Nturillo v.
Musegades809 F. Supp. 487, 497 (W.D. Tex. 1992) (“Irrefdeainjury is established upon
movants showing constitutionally protected righésédn been violated.”)Wiggins v. Stones70

F. Supp. 1451, 1453 (M.D. La. 1983) (“[l]t is wedistablished that deprivation of a
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constitutionally protected right constitutes irregdae injury[.]”); 11A Charles Alan Wright,
Arthur R. Miller & Mary Kay Kane,Federal Practice and Procedurg 2948.1 (2d ed.1995)
(“When an alleged constitutional right is involvedpst courts hold that no further showing of
irreparable injury is necessary.”).

The presumption of irreparable harm entitling a amavto injunctive relief also arises in
these circumstances because monetary damages dprowitle an adequate remedy here.
Plaintiffs will only be in the eighth and sixth gies once. If the opportunity to attend middle
school absent unlawful discrimination on the bagisex is denied to them now, it is denied to
them for all time. They will lose educational exdpaces and opportunities as a result of their
involuntary participation in sex-segregated clasdasaddition, the classroom diversity that the
Supreme Court has recognized serves a compellingaédnal interest, given that interaction
with diverse people, cultures, and viewpoints prepatedests for participation in diverse
workforces and society, will be greatly diminishesiee Grutter v. Bollinge539 U.S. 306, 325-
33 (2003). “The two sexes are not fungible; a community mageentirely of one is different
from a community composed of both.Virginia, 518 U.S. at 533 (quotinBallard v. United
States 329 U.S. 187, 193 (1946)). Monetary damagesmillremedy the loss the Plaintiffs will
experience as the result of being relegated toglessex community.

4, THIS THREATENED INJURY FAR OUTWEIGHS ANY HARM THAT
WILL RESULT IF THE INJUNCTION IS GRANTED.

Rene A. Rost has long operated successfully adlya daeducational middle school
offering gender-integrated classrooms. The onlymh#& Defendants would be the minor
administrative inconvenience of revising studeotairse schedules to assure integrated classes.
Defendants modified class schedules as recenBepteember 4, 2009, and can easily co-mingle

boys and girls into the currently segregated sestidhe threatened harm to Plaintiff’s right to
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be free from sex discrimination and to their ins¢sdan the educational benefits that flow from a
diverse classroom far outweighs such an inconverieSee Frontiero v. Richardspdll U.S.
677, 690-91 (1973) (holding that discriminationtba basis of sex for the sake of administrative
convenience is forbidden by the Constitution).

5. THE PUBLIC INTEREST WILL BE SERVED BY GRANTING THE
REQUESTED RELIEF.

An injunction preventing Defendants from discrinting against Plaintiffs by enforcing
sex segregation based on gender stereotypes wi# Hge public interest. Of course, the public
interest is always served by ensuring complianghk thie Constitution and civil rights lawsee,
e.g, Valley v. Rapides Parish School Boadd 8 F.3d 1047, 1056 (5th Cir. 1997) (finding that
public interest would be undermined if unconstdnal actions of a school board were permitted
to stand);G&V Lounge, Inc. v. Mich. Liquor Control Comm’83 F.3d 1071, 1079 (6th Cir.
1994) (holding that it is always in the public irgst to prevent violation of constitutional rights)
Further, the public has a substantial interest iompting the well-being of youth in the
community and eliminating the stigmatizing effea$ gender discrimination and gender
stereotyping.An injunction would eliminate Defendants’ unmisthl@and destructive message
that girls and boys are irreconcilably differenttineir capacities, skills, and abilities and would
advance the public interest in equal educationgbdpnity. As the Fifth Circuit has held, any
public interest in allowing local officials disciet in developing and administering local
policies “does not extend so far as to allow aajtrand capricious actions that interfere with the

exercise of” rights protected by the Constituti@eerfield Med. Ctr.661 F.2d at 338-39.
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CONCLUSION
For the reasons set out above, this Court shaslgei an order prohibiting Defendants
from segregating Rene A. Rost Middle School by eexmplementing any single-sex class,

course, or academic program during the 2009-2086dd/ear.
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