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November 3. 2010

By fax 504-826-7038

and by U.S. Mail

Marlin N. Gusman

Orleans Parish Criminal Sheriff
819 South Broad Street

New Orleans, LA 70119

Re: Public Records Act Request Related to Orleans Parish Prison Rebuilding Efforts
Dear Sheriff Gusman:

This letter constitutes a public records act request pursuant to the Louisiana public
records act, La. Rev, Stat. §44:1 ef seq., and Louisiana Constitution art. 12, § 3.

BACKGROUND

Even before Hurricane Katrina. New Orleans had the highest incarceration rate of any
major city in the United States.[1] Today, even though it has a much smaller population and a
somewhat smaller jail, New Orleans still holds that dubious title, and its incarceration rate is still
three times the national average.[2] Nevertheless, the Orleans Parish Criminal Sheriff's Office
plans to rebuild Orleans Parish Prison (OPP) as a much' larger, 5,800-bed jail—large enough to
incarcerate | out of every 60 residents of New Orleans. According to your public statements.
FEMA is providing between 85 and 90 percent of the $270 million required to build this new
prison.[3]

The Orleans Parish Criminal Sheriff’s Office has failed to produce a study validating the
need to increase the size of OPP, and you have even argued that the “population of Orleans
Parish 1s totally irrelevant to a decision regarding bed space.”[4] But outside experts have shown
that the jail could easily be reduced from its present size if the city adopts common-sense
criminal justice policies.

In the wake of Hurricane Katrina, the City Council commissioned a report from the Vera
[nstitute of Justice. a nationwide nonprofit organization that assists leaders in government and
civil society to improve criminal justice policies and practices. After interviewing key
stakeholders and reviewing data provided by the City. Vera issued a series of practical
recommendations for how to “increase public safety and justice . . . using national best practice”
in New Orleans’ criminal justice system, focusing on those that could be implemented within 6
to 12 months that “promise the “biggest bang for the buck.’”[5] Vera concluded that New
Orleans should pursuc four general policies: setting up mechanisms for early triage of cases and
routine communication between police and prosecutors; expanding pretrial release options;
providing community-service sentencing and greater usc of alternatives (o jail; and setting more
appropriate and cost-cffective sanctions for minor municipal offenses..s Many of these reforms
would reduce the number of people who go to jail for minor offenses or reduce the length of stay



for those who do.zy One such reform—the creation of a pretrial services system that would
relcase less-dangerous individuals pending trial—has aiready been funded by a federal grant
from the Bureau of Justice Assistance.f8]

As the Vera report highlighted, New Orleans’ high incarceration rate stems in part from
its failure to offer adequate opportunities for pretrial release of low-level offenders. According
to Vera’s preliminary analysis. up to 41% of the pretrial detainees currently held at OPP would
be cligible for pretrial release in other jurisdictions.[9] And according to figures recently
presented to the City Council. some 900 of the 3,200 prisoners presently held at QPP are serving
state sentences, and they could be incarcerated at state prisons.[10]

Particularly in the past year, New Orlcans residents have expressed mounting concerns
about whether this massive expansion of OPP is truly necessary. On July 1, 2010, these
concerns led the City Council to postpone final approval of your expansion plans until a special
working group convened by Mayor Mitch Landrieu determines an optimal size for OPP.[11]
Mayor Landrieu officially convened the working group by executive order on September 23, and
the group is expected to release its findings in late November.[12] Thus, now may be the final
window of opportunity to oblain further information about your expansion plan.

Independent scrutiny of your expansion plan is vital to this policy debate. The Orleans
Parish Criminal Sheriff"s Office has a financial interest in maximizing the number of people
incarcerated-you receive a $22.39 per diem payment for every city detainee and a $26.39
payment for every state prisoner you hold at OPP.[13]1 As you are aware. these per diem
payments add up: in your 2010 budget, for example, you anticipated that local and state per diem
payments would together provide your office more than $30 million in revenue.[14] Thus. you
have a perverse incentive to maximize your per diem income by building a jail larger than what
New Orleans actually needs and then kecping it as full as possible, regardless of whether that
serves the broader interests of New Orleans residents. And if FEMA pays for most or all of the
construction costs, this only strengthens your incentive to build a larger-than-necessary jail.

Additionally, it appears that you plan to use the FEMA funds to demolish OPP’s existing
city-owned buildings and replace them with buildings instead owned by your office. If true. this
change of ownership would make you less accountable to the mayor and the City Council.

Your records would help illuminate what funding FEMA is providing to your office,
what conditions FEMA has placed on the use of those funds. and whether those funds could be
put to uses other than expanding OPP’s already excessive capacily.

This information is currently missing from the public debate. Despite the controversy
over the rebuilding plans, your public statements on the issue continue to be opaque, vague. and
even self-contradictory. Most recently, you claimed that the FEMA funding would only pay for
a 1400-bed facility,[15] which is difficult to reconcile with your earlier claim that FEMA funding
would pay for 85 to 90 percent of the construction costs for an expanded jail complex [16]

Your expansion plans seem to change depending on whom you speak to and when.[17]
Most recently, for example, the Orleans Parish Criminal Sheriff”s Otfice began construction of a
“temporary™ 400-bed facility which—according to your public statements—will also be paid for
entirely with FEMA funds {18] In September 2010, you told reporters that the temporary facilicy
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would not result in any increase in the total number of prisoners, because you would merely be
transferring prisoners to it after shutting down another facility.[191 But after the press obtained a
March 2010 loan letter in which you predicted that the new buildings would result in “inmates
increasing from approximately 3,500 to 3,900. you reversed yourself and stated that the 3.900
number was correct.[20]

In short. you and your office have repeatedly failed to provide a complete and internally
consistent explanation of your expansion plans. The public therefore needs to see the relevant
documents from your records to clarify what construction plans FEMA approved and how much
of the project FEMA is actually funding.

THE REQUESTOR

The ACLU is a nationwide, nonprofit, nonpartisan organization dedicated to protecting
human rights and civil rights in the U.S. It is the largest civil liberties organization in the
couniry, with offices in 50 states and over 500,000 members. The ACLU is specifically
dedicated to holding the U.S. government accountable to universal human rights principles in
addition to rights guaranteed by the U,S. Constitution.

The ACLU has long been concerned with conditions at OPP. In the year after Hurricane
Katring, the National Prison Project of the ACLU received and reviewed written accounts from
over 1,300 prisoners who were in OPP when Katrina struck. The information gleaned from
those reports—along with information obtained through Louisiana Public Records Act requests
—was collected in a comprehensive report revealing what happened to the thousands of men,
women, and children trapped in OPP before, during, and after the storm.[21] One year later, the
ACLU released a follow-up report, describing continuing concerns about conditions inside of
OPP buildings reopened since the storm.[22] Most recently, the ACLU released a report
critiquing the rise of modern-day debtors’ prisons, including OPP in New Orleans.[23] The
ACLU has urged local officials to work with the Vera Institute to implement the
recommendations in their report,[24] which would largely obviate the nced to inject hundreds of
millions of federal dollars into a rebuilding effort that is unnecessary, is not supported by local
officials, does not promote public safety, and will subordinate the best interests of the city’s
residents lo the political influence and coffers of the Orleans Parish Criminal Sheriff’s Office.

[25]
RECORDS REQUESTED

The ACLU is seeking disclosure of any and all record(s)[26] created after August 29,
2005, concerning: :

1. Any plans or proposals concerning the demolition, rebuilding, repair, or expansion of
Orleans Parish Prison (OPP) | including but not necessarily limited to plans or proposals
concerning:

a Destruction, removal, or repair of existing buildings;

b. Construction of new buildings; or
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¢. Construction of any other facilitics concerning OPP, including temporary
facilities;
2. Any funds FEMA has allocated or disbursed for such demolition, rebuilding, repair, or
expansion;

3. Anything that governs or in any way restricts the use of the funds referenced in responses
to the above:

4. Anything reflecting how the funds referenced in responses to the ahove are being used.
how FEMA has monitored their use, reporting by the Orleans Parish Criminal Sheriff on
the use of the funds, and/or oversight by FEMA or its agents of the use of the funds.

Under the provisions of R.8. 44:32, if vou raise a question as to whether any of the
records requested is a public record, you are required to notify in writing the person making the
request of your determination and the reasons. including the Tegal basis therefor. Notice shall be
made within three days of the receipt of the request, exclusive of Saturdays. Sundays and legal
public holidays. If you claim exemption for a record or records under the Public Records Act, or
any other statute, include for cach record the section of law under which exemption is claimed
and your reasons for believing the statute is applicable to the record.

Under the provisions of R.S. 44:33, if the public record is not immediately available, you
are required to certify this in writing promptly, and in your certificate fix a day and hour within
three days, exclusive of Saturdays, Sundays and legal public holidays, for the exercise of the
right granted in the Public Records Act.

Under R.S. 44:34, “If any public record applied for by any authorized person is not in the
custody or control of the person 1o whom the application is made, such person shall prompily
certify this in writing to the applicant, and shall in the certificate state in detail to the best of his
knowledge and belief, the reason for the absence of the record from his custody or control. its
location, what person has custody of the record and the manner and method in which, and the
exact time al which it was taken [rom his custody and control. He shall include in the certificate
ample and detailed answers to inquiries of the applicant which may facilitate the exercise of the
right granted by this Chapter.” :

If you are invoking R.S. 44:34 to deny this request, please answer the following questions
in detail:

Is a copy of the requested public record usually located in vour office?

Why is your copy of the requested public record absent from your office?

Where is your copy of the requested public record?

Who has reccived a copy of the requested public record?

How and from whom did the present custodian gain control of your copy of the requested
public record?

6. What was the exact time your copy of the public record was taken from your custody and

control?

7. When will your copy of the requested public record be returned to vour office?

Is there any other public official who has a copy of the requested record?

9. What is/are the name(s) of anyone who has a copy of the requested public record?
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10. What is/are the location(s) where the public record can be viewed?
1. What are the hours and dates when the requested public record can be viewed?

We request that any and all documents that are available, or that can be made available.
be produced in electronic form. This request includes any documents that are in paper form but
that can be scanned to electronic form, as well as digital copies of any recordings. Please
produce all documents available electronically on the enclosed CD-ROM disc, to prevent
incurring unnecessary copying costs. For those documents that cannot be produced in electronic
form, if the cost of copies does not exceed $50.00, proceed without further approval and send us
an invoice with the records; otherwise, call to advise and gain approval to proceed. As you are
aware, failure to abide by the Public Records Law may result in certain penalties and the award
of attorney’s fees. We trust that you will comply without the necessity of any further action on
our part.

Thank you for your prompt attention to this matier. We cagerly await your responsc, and
thank you for your assistance. Please furnish all responsive records to:

Carl Takei

Staff Attorney

ACLU National Prison Project
915 151 St NW, 7! Floor
Washington, DC 20005

Si
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Marjorie R.-Esman
Executive Director
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